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DOE-FEMP GUIDELINES REGARDING ONE-TIME PAYMENTS AND 
ONE-TIME SAVINGS IN ENERGY SAVINGS PERFORMANCE CONTRACTS

I. 
Overview 
This document provides guidance regarding one-time payments from agencies to contractors in federal energy savings performance contracts (ESPCs).  “One-time payments” usually derive from either avoided costs of programmed expenditures that become unnecessary due to implementation of an ESPC project, or from savings that exceed contractually guaranteed savings.  One-time payments may be made, and one-time savings may accrue, either prior to project acceptance or during the contract performance period.

As a general principle, one-time payments may constitute acceptable methods for complying with the payment-from-savings nature of ESPCs.  In conformance with ESPC statutory requirements and interpretation, however, and in an effort to avoid improper payment application, the following guidance will govern an agency’s one-time payments under an ESPC.

II. 
Pertinent Legislation and Rules 
42 U.S.C. § 8287 (a)(1) provides, in part, that “The head of a Federal agency may enter into contracts under this title solely for the purpose of achieving energy savings and benefits ancillary to that purpose
 . . . . Such contract shall provide that the contractor shall incur costs of implementing energy savings measures . . . in exchange for a share of any energy savings directly resulting from implementation of such measures during the term of the contract.”

42 U.S.C. § 8287a requires that “Any amount paid by a Federal agency [under an ESPC contract] may be paid only from funds appropriated or otherwise made available to the agency . . . for the payment of energy, water, or wastewater treatment expenses (and related operation and maintenance expenses).”  

10 CFR § 436.31 includes energy-related cost savings in the definition of “energy cost savings”:  “Energy cost savings means a reduction in the cost of energy and related operation and maintenance expenses, from a base cost established through a methodology set forth in an energy savings performance contract.” Operation and maintenance (O&M) expenses include repair and replacement (R&R) expenses.

42 U.S.C. § 8287(a)(2)(B) establishes that “Aggregate annual payments by an agency . . . under an energy savings performance contract, may not exceed the amount that the agency would have paid for utilities without an energy savings performance contract . . . during the contract years.”  Energy cost savings must exceed payments under an ESPC in each contract year.

10 CFR § 436.30(d) provides that the regulatory provisions interpreting 42 U.S.C. § 8287, et seq., are permissive and “shall be liberally construed to effectuate the objectives” of the ESPC statute.

III. 
Guidance Principles and ESPC Requirements
One-time payments are generally acceptable methods for shortening the term of an agency’s ESPC contract and/or reducing associated financing charges.  However, the following ESPC requirements must be adhered to in determining the appropriate nature of a one-time payment:

(A)
Guaranteed cost savings to the federal agency must exceed payments to the contractor in every year of the ESPC contract term.  One-time payments must be made in the same contract year in which the underlying energy or energy-related savings occurred. That is, the savings and associated payment must appear in the same year on the task order financial schedules.

(B)
Only “real savings” may be applied to as payments to the contractor.  That is, the one-time savings used to make a one-time payment must be reflected as reduced expenses in the agency’s accounts for energy, energy-related O&M or R&R, or capital accounts intended for these purposes.

(C)
The basis for all one-time savings that underlie any one-time payment, whether energy cost savings or avoided costs, must be fully documented in the contract file.

(D)
All ESPC payments must be based on cost savings directly resulting from the ESPC project. One-time savings and payments should be reflected in the financial schedules of the contract. 

Agencies take a risk when including one-time savings from avoided expenditures for government energy projects for which funds are budgeted, but not yet appropriated. When an ESPC task order is awarded that includes such savings and associated contractor payments, the agency is obligating itself to making the payments in full, even if the requested appropriation does not materialize in full. Because of the risk entailed in committing funds before they are received, most ESPC payments from one-time savings have been made before or during the first year of the performance period.

IV. 
Definitions 

(A)
Definitions of Energy and Energy-Related Cost Savings

Energy Cost Savings — A reduction in the cost of energy, water, or wastewater treatment from the baseline cost established in the ESPC.  Energy cost savings are generally “recurring” savings – savings that occur year after year; however, one-time energy cost savings may come from energy savings in excess of guaranteed savings either during the performance period or during the construction period, before acceptance.
Energy-Related Cost Savings —  A reduction in expenses  (other than energy cost savings) related to energy and water consuming equipment, generally affecting operations, maintenance, renewal, replacement, or repair expenses of equipment.  One-time energy-related cost savings can result from avoided expenditures of O&M, R&R, or capital expenditures funds for projects (e.g., equipment replacement) that, because of the ESPC project, will not be necessary.  

 (B)
Timing of One-time Payments
Although the timing of a one-time payment does not determine its acceptability under these guidelines, a brief description of the distinction between pre-acceptance and performance-period one-time payments is instructive.
One-time pre-acceptance payments  - are applied during the implementation or construction period of the contract, before the agency’s acceptance of the project.  Such payments are made up front, prior to the commencement of Year One of the performance period, and are in addition to payments made from energy cost savings during the performance period as established in the ESPC contract. 

One-time performance-period payments - are applied following the ECM implementation or construction period and after project acceptance.  One-time payments based on one-time savings from expenditures that are avoided because of the ESPC project [see IV(C)] may be scheduled for the performance period. 
(C)
Avoided Costs 
Avoided costs constitute a significant source of potential savings from which one-time payments may be made.  Avoided expenditures of funds programmed for energy or water-related projects that become unnecessary due to implementation of an ESPC project may be applied as payments to the contractor.  

Avoided repair or renewal expenses for large equipment (such as a boiler) are generally treated as one-time savings. 

The cost of an avoided project may be applied as a one-time payment only when such amounts would have been (and will be) paid from funds appropriated or otherwise made available to the agency for the payment of energy expenses and related operation and maintenance expenses which would have been incurred without an energy savings performance contract.
V.
Examples of Acceptable One-time Payments

One-time payments to the contractor must come from funds that are appropriated for energy expenses and related O&M and R&R expenses. As long as the funds were appropriated for these purposes, they are allowable sources for payments, regardless of the agency’s terminology for their budget categories — O&M, R&R, capital expenditure, or other. The payments must be from savings that result from the ESPC project. Payments from savings from expenditures avoided because of the ESPC project must not exceed the amount budgeted or planned for the avoided expenditure.

(A)
Savings from Planned Expenditures Made Unnecessary by the ESPC

(1)
Renovation.  The contractor upgrades space- and water-heating equipment in a complex of buildings such that steam lines in the area are no longer needed. The government had planned to renovate one of the buildings using appropriations in an O&M and R&R account. As part of the planned renovation project, a new steam line was to be run around one wing of the building so that a steam line under that wing could be abandoned. The expense of building a new steam line is avoided because the upgraded heating equipment makes it unnecessary, and this avoided expense qualifies as a one-time energy-related cost savings.

(2)
Renewal.  As part of a comprehensive energy retrofit project, the contractor replaces an aging chiller. The agency’s planned “like-to-like” replacement with a new chiller using budgeted funds in an O&M and R&R account is no longer necessary. The planned expenditure for the “like-to-like” chiller replacement is a one-time energy-related cost savings.

(3)
Avoided repair and replacement.  The contractor upgrades space- and water-heating equipment in a complex of buildings such that steam lines and the central steam plant are no longer needed. The agency was planning to tear down and rebuild the boilers in the central steam plant using appropriations in an O&M and R&R account. The avoided boiler refurbishment expenditures are a one-time energy-related cost savings that can support a contractor payment.
(4)
Avoided expansion of capacity.  A water treatment plant is below the capacity needed to handle the increasing population of a federal facility.  An ESPC is proposed to install water-efficient fixtures such as showers and toilets, and use grey water effluent to water the golf course, thereby reducing the load on the water treatment plant.  The agency avoids the cost of expanding the water treatment plant. The funding in the agency’s O&M and R&R accounts intended to be used to expand the water treatment plant can be applied as a one-time payment to the contractor.
(5)
Avoided costs for maintenance of old equipment due to installation of new equipment.  An agency plans to replace an old boiler and steam system with a more efficient system using an ESPC. If the cost for the maintenance of the old boiler plant and steam system is included in the agency’s budget during the pre-acceptance period of the ESPC, then those costs, avoided because of the ESPC implementation, may be applied as a payment during the pre-acceptance period. However, only minimal maintenance would generally be budgeted for the construction period, and the majority of any avoided maintenance costs would be reflected in the scheduled payments for the performance period.

(B)
Energy Savings Due to Early ECM Completion 
Energy savings realized when some ECMs or parts of ECMs are completed early in the construction phase may appropriately support a one-time payment. For example, lighting ECMs may begin generating savings as soon as the retrofit is completed. If the lighting retrofit is completed several months before other measures (for example, a chiller project that takes much longer to complete), then lighting savings are accruing while the other ECM is being built. Funds that the agency allocates for the year in which these construction-period cost savings occur may be applied as a pre-acceptance, one-time payment based on the actual energy cost savings before the performance period. 

Where an ECM is not fully functioning and generating energy savings, no one-time savings would be generated for a pre-acceptance one-time payment.  A measure such as a photovoltaic system, a new boiler, or a new power generation system might be 99% complete but does not generate savings until it actually goes into operation.  Such measures would not produce savings that would be allowed to be applied as a pre-acceptance, one-time payment. 
(C)
Rebates and Incentives 
Rebates or incentives offered by governmental entities or utilities provide potential sources for one-time payments in some cases.  Such sources typically take the form of funds paid to the agency or ESCO for saved energy or for the installation of energy efficient equipment.  Rebates or incentives offered through a federal, state, utility, or other entity (outside the agency) are acceptable for one-time payments under an ESPC.

In addition, an agency’s actual receipt of rebate or incentive funds is seldom a given, because to qualify for such funds, the ESPC project may be subject to final inspection or other conditional criteria.  Similarly, qualification requirements for rebate or incentive payments may change over the course of an ESPC project and ultimately not be available.  The risks and liabilities for a project’s receipt of rebate or incentive payments should therefore be addressed in the Risk and Responsibility Matrix for the project and may require the preparation of alternative payment schedules. 

(D)
Excess Savings During the Performance Period
When installed equipment is more efficient than anticipated and generates verified energy cost savings in excess of guaranteed energy cost savings, the excess savings may be applied as a one-time payment to the contractor.

VI.
Examples of Unacceptable One-time Payments
(A)
An agency has appropriated capital improvement funding to replace an aging HVAC system with a more efficient one in a specific building. Instead of using the funding for this project, however, the agency wants to pay it to the ESCO as an avoided cost during the pre-acceptance period of an unrelated ESPC.  This is not an acceptable one-time payment.  

(B)
An agency decides to use an ESPC to install energy-efficient lighting and efficient cooling and ventilation equipment in a building where equipment is disassembled, refurbished, and reassembled. They plan to upgrade some process equipment in the building at the same time which would reduce personnel needs, but does not save energy. The agency wants to fold the process equipment upgrade into the ESPC and pay the ESCO the cost of reducing staff as a one-time pre-acceptance payment. This is not an acceptable one-time payment for the ESPC, because the new process equipment does not save energy, and the cost savings are not related to the energy-saving lighting or cooling and ventilation systems. 

(C)
Rebates or incentives consisting of funds centrally managed by the agency or military service that do not result from savings due to an ESPC project. Because these types of incentives do not generally reflect avoided costs and are not savings that are a result of the ESPC project, but are rather in the nature of supplemental funding sources, they are not acceptable for one-time payments to the contractor under an ESPC.
VII. 
Terminations and Cancellations   

(A)
Under limited circumstances, such as by federal agency mandate or as a result of Congressional action, a one-time payment may be required for purposes of partially or fully terminating or canceling an ESPC task order or ECMs.  (Examples: BRAC, facility use changes, or privatization).  In such an instance, the type of funds allowed for use in terminating the ESPC is not limited to energy cost savings, energy-related cost savings, or avoided-cost funds. 
(B)
Terminations or cancellations other than as described in (A) above must meet previously stated payment and funding criteria.  Payments for these other terminations or cancellations must come from energy cost savings or energy-related cost savings.  If a partial termination, the remaining ECMs must represent a viable ESPC project; savings must exceed payments in each of the remaining years of the term.  This type of termination or cancellation may require higher agency approval.
(C)
Terminations for convenience or default must be considered in accordance with the FAR provisions.   

� These guidelines address payments formerly referred to as pre-performance-period payments (P4s) or buydowns, depending on when the payment was made (either prior to project acceptance or during the contract performance period, respectively). The guidelines refer to such payments as “one-time payments,” in accordance with the definition of that term in the Practical Guide to Savings and Payments in Super ESPC Delivery Orders. 
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